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Case lawyers: G.J.H. Houtzagers, K. Teuben and R.S.I. Lawant in The Hague, 
 
Attorney at law: Mr. G.J.H. Houtzagers, Dan Haag. 
 
The parties will hereinafter be referred to as [plaintiff] and the State. 
 
1The proceedings 
1.1. 
The course of the procedure is evidenced by 
 
- 
the indictment of 23 January 2015, with productions; 
 
- 
the conclusion of reply, with productions; 
 
- 
the interlocutory judgment ordering a comparative examination of the parties; 
 
- 
the production for the purposes of the [plaintiff's] appearance; 
 
- 
the pleadings submitted on behalf of the parties at the parties' chambers; 
 
- 
the minutes of the meeting of the parties held on 8 October 2015. 
 
1.2. 
Finally, a date has been set for the delivery of the judgment. 
 
2 The facts 
2.1. 
During the Second World War Japan occupied the then Dutch colony of the Dutch East 
Indies. After Japan's capitulation, the nationalist leaders Sukarno and Hatta proclaimed the 
Republic of Indonesia on 17 August 1945. The Netherlands did not recognize the Republic of 
Indonesia at that time. On 27 December 1949 the Netherlands transferred sovereignty over 
the Dutch East Indies to the Republic of Indonesia. 
 
2.2. 
The intervening period between August 17, 1945 and December 27, 1949 was a chaotic time 
in the Dutch East Indies, in which misbehaviour also took place, on the one hand by 
Indonesians directed against the Dutch and Dutch-speaking Indonesians and on the other hand 
by units of the Royal Dutch East Indies Army (hereinafter: the KNIL) and/or Dutch army 
units directed against Indonesians. 
 
2.3. 
Insofar as relevant here, in 1948 and 1949 the next day orders were issued by the army 
commander General Spoor: 
 
December 17, 1948: 
 
"Recognize that you are not a warrior nation, but bringers of justice and security to a 
population. Enlighten their needs, do not increase them. Refrain from any act that would not 
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stand the test of sharp criticism. It is decisive, but at the same time humane and spares the 
property of others." 
 
March 24th 1949: 
 
"In spite of the warnings I have repeatedly given in word and in writing, and the very 
pertinent instructions, that every soldier in the Army in Indonesia should under all 
circumstances behave like a good soldier in his treatment of prisoners and his actions against 
resistance fighters, in his dealings with the population and with the property of others, I still 
receive many alleged complaints about misconduct by soldiers. (...) I have always told you 
that the soldier under all circumstances has to behave according to the code of honour, which 
adorns the soldier: 
 
- 
Treat thy captives severely: yet humane and just; 
 
- 
do not inconvenience the population, where this can be avoided; 
 
- 
Spare other people's property at all times, unless the combat action requires unavoidable 
measures in this respect; 
 
- 
"Never play judge of your own, that's not your job, nor your jurisdiction." 
 
- April 10th 1949: 
 
"In spite of my repeated writings and warnings, I still receive complaints about serious 
misconduct by soldiers in surgical operations (...). This must be over now and it will - I repeat 
- be over. When sub-commanders and troops cannot understand that atrocities and rapes, theft 
and looting are unworthy of a soldier and create resentment and hatred among the population 
in the midst of liberation and protection, then I will have to stamp this out with disciplinary 
means. (...)” 
 
2.4. 
On 19 and 20 February 1949, Dutch soldiers carried out 'purification operations' in the 
Malang region of East Java, in an attempt to break the nationalist terror and enforce 
obedience, peace and order among the local population. On 19 February 1949, Dutch soldiers 
in search of Indonesian nationalists and unarmed Javanese patients and Red Cross employees 
of a church hospital in Peniwen, which was housed in a school, were summoned to come out 
and executed on the spot. 
 
2.5. 
Reverend [A] , then pastor in Peniwen, reported on 25 February 1949 to the administrators of 
the Church Synod of East Java in Malang about these purges in Peniwen. This report 
mentions, among other things: 
 
"II. Christian women whose honour had been violated with sickness as a result: 
 
(…) 
 
2. [plaintiff] , [B] , she recently had an abortion." 
 
2.6. 
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This report gave rise to a publication in the bulletin of the Press Office of the Dutch 
Reformed Church of 22 March 1949. Subsequently, the report was brought by the Church in 
the Dutch East Indies press and subsequently appeared in the Dutch press. Parliamentary 
questions were also asked about the Peniwen issue at that time. 
 
2.7. 
On 29 March 1949, the Dutch East Indies military and administrative authorities set up an 
investigation committee led by Lieutenant Colonel H.G.C. Pel (hereafter: the Pel Committee) 
to investigate the incident in Peniwen. The Pel Committee took the facts reported in Rev. 
[A]'s letter as the basis for its investigation. It heard 71 military personnel and 17 civilians as 
witnesses. Claimant] and Rev. [A] did not respond to the Pel Committee's call to come and 
testify. The report of the Pel Committee states this: 
 
"The women mentioned in Rev. [A]'s letter could not be heard, so that it was not possible to 
institute a medical examination either. The military witnesses explicitly state that they did not 
know anything about a rape that took place in Peniwen, nor did they hear anything about it. 
The nurses all state that they were not dishonorably harmed". 
 
2.8. 
In its research results published on 16 July 1949, the Pel Committee concluded: 
 
"'From the statements of all the witnesses, the Committee is not aware of any facts from 
which it might follow that rape took place'. 
 
2.9. 
In 1952 the lawyers mr. [X] and mr. [Y] , who were commissioned by the Dutch government 
to carry out research into, among other things, the purification operations in Peniwen, visited 
Peniwen. Their attempt to speak with Rev. [A] came up against his statement that he did not 
consider himself authorised to make statements to them. The report of [X] and [Y] states that 
they very much agree with the conclusions of the Pel Committee. 
 
2.10. 
After reports in the Dutch press and politics about other misconducts committed in the years 
1945-1949 throughout the then Dutch East Indies, the so-called Excessesnota was published 
in June 1969 by order of the Dutch government. The Note on Excesses also includes a report 
on the cleansing operation in Peniwen, the complaints about the actions of the Dutch soldiers 
in this respect and (the results of) the investigation into this. In this note, the Dutch 
government took the position that the Dutch armed forces surrendered to excesses of violence 
at the time, but that these should be understood in the situation of an unregulated guerrilla, in 
which the Indonesian ambushes and terror provoked Dutch cleansing operations and acts of 
counter-terror. In July 1969, after a debate, the House of Representatives "adopted the 
Excesses Memorandum 1969 for notification". 
 
2.11. 
At the annual commemoration in Jakarta of the proclamation of the Republic of Indonesia, 
the then Dutch Minister of Foreign Affairs Bot stated in a speech on 16 August 2005, among 
other things, that with hindsight the Netherlands had "placed itself on the wrong side of 
history with the large-scale deployment of Dutch soldiers in 1947". 
 
On behalf of the Dutch government he expressed deep regret for the suffering caused to a 
large number of Indonesians. 
 
2.12. 
In its judgment of 14 September 2011 (ECLI:NL:RBSGR:2011:BS8793), this District Court 
ruled (summarized and insofar as relevant now) that the State's reliance on prescription in the 
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given circumstances is unacceptable according to standards of reasonableness and fairness 
towards seven widows of men executed by Dutch soldiers in Rawagedeh on 9 December 
1947. The District Court ruled that the State is liable for the damages as a result of the 
unlawful acts of 1947 attributable to it. The extent of this damage had to be further 
determined in a so-called damage assessment procedure. 
 
2.13. 
No appeal has been lodged against this judgment. The State has apologized and reached 
settlements with the widows of the men executed in Rawagede of - in so far as relevant here - 
€ 20,000 per widow. 
 
2.14. 
Following statements on this matter by Minister Timmermans and Prime Minister Rutte, the 
Dutch ambassador in Jakarta, De Zwaan, in a speech on behalf of the State on 12 September 
2013 apologized to all Indonesian widows and in particular those of South Sulawesi. In this 
speech he announced an arrangement, which was published on 10 September 2013 in the 
Government Gazette with number 25383 and bears the title "Announcement by the Minister 
of Foreign Affairs and the Minister of Defence of 10 September 2013 (...) of the contours of a 
civil-law settlement to compensate widows of victims of summary executions in the former 
Dutch East Indies of comparable seriousness and nature as Rawagedeh and South Sulawesi 
(hereinafter: the Announcement). 
 
2.15. 
The Announcement states that the State has chosen to examine whether an amicable 
settlement can be reached with claimants who are demonstrably in an equal position with the 
widows of Rawagedeh and South Sulawesi. In this respect, the starting point for the State is 
(and remains) that the claims of these claimants against the State are time-barred. In these 
cases, however, the State is prepared to settle the wrongful claims of this group of claimants 
amicably by concluding a private law settlement agreement with a settlement amount of € 
20,000 per widow, including all costs. A request to this end must be submitted before 11 
September 2015. The Announcement sets out the conditions on the basis of which it will be 
determined which persons may be eligible. The Announcement also states that the contours 
that determine who is eligible to enter into a settlement agreement - in view of the purely 
private law nature of the claim of claimants against the State and the solution chosen for 
settlement through the conclusion of a settlement agreement under civil law - have no basis 
under public law and are not intended to form a basis under public law. Since the end of July 
2014, the State no longer objects to the death of a claimant when concluding a settlement 
agreement on the basis of the Announcement. 
 
2.16. 
In view of the special nature of the case, the Ministers of Foreign Affairs and Defence 
decided to give the widows more time to arrive at a careful completion of their claim and to 
extend the submission period for claims under the Announcement by two years until 11 
September 2017. 
 
2.17. 
On 11 March 2015, this court handed down judgments in the cases of women who claimed to 
be widows of men killed during summary executions in 1946-1949. One of them 
(ECLI:NL:RBDHA: 2015:2441) concerned a widow of a man executed in Peniwen on 19 
February 1949. The other judgment (ECLI:NL:RBDHA:2015:2442) concerned summary 
executions that had taken place in 1946 and 1947 in South Sulawesi. The other judgment 
(ECLI:NL:RBDHA:2015:2442) related to summary executions that had taken place in South 
Sulawesi in 1946 and 1947. In these cases the State's reliance on prescription was found to be 
contrary to good faith and it was ruled that the State was liable towards widows and children 
of men who were killed in summary executions by Dutch soldiers at the time on the basis of 
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Section 1407 of the Dutch Civil Code (oud). On the basis of this provision, these widows and 
children cannot claim compensation for immaterial damage. They can, however, claim 
compensation for material damage on the basis of Article 1407 of the Civil Code (old). This 
concerns the damage they suffer as a result of the loss of maintenance that they received and 
possibly would have received from an executed man by whose labour they were maintained 
and possibly would still be maintained. 
 
3The dispute 
3.1. 
[plaintiff] shall apply to the court by way of judgment, enforceable as far as possible on a 
stock basis: 
 
rule that the State has acted unlawfully towards it and is liable to it for the damages it has 
suffered and will suffer as a result of the unlawful conduct of the State; 
 
set the amount of damages at € 50,000; 
 
order the State to pay the costs of legal aid if the Legal Aid Board decides to withdraw the 
addition; 
 
order the State to pay the costs of the proceedings, or at least to compensate the costs of the 
parties, with the provision that if these costs have not been paid within fourteen days after the 
date on which the judgment has been rendered, statutory interest will be due thereon. 
 
3.2. 
Plaintiff] bases its claims on the fact that the State acted unlawfully towards it with a group 
rape by Dutch soldiers during the cleansing operation in Peniwen on 19 February 1949. 
Plaintiff] claims compensation for immaterial damage. 
 
3.3. 
The State puts forward a substantiated defence. 
 
3.4. 
The arguments of the parties are discussed in more detail below, insofar as they are relevant. 
 
4The assessment 
applicable law 
4.1. 
Like the parties, the District Court will take as a starting point that the Dutch law applicable 
before 1 January 1992 - the Dutch Civil Code (BW) (old) - is applicable. 
 
Dutch military personnel 
 
4.2. 
Following in the footsteps of the parties, the Court will always refer to 'the Dutch military', 
regardless of whether they were military personnel of the Royal Netherlands Army or of the 
KNIL. For the assessment of the State's liability for the alleged rape of [plaintiff], it does not 
matter which unit the soldiers belonged to. 
 
misconduct 
 
4.3. 
In its earlier judgments on State liability for the conduct of Dutch soldiers in the former Dutch 
East Indies in 1947-1949, the District Court, following the terminology used in the Note on 
Excesses, referred to 'excesses' of Dutch soldiers. It has taken note of the criticism on the use 
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of this term by historians and in contemporary social debate. She will therefore no longer use 
this term in this judgment, but will speak of 'misconduct' by Dutch military personnel. 
 
statute of limitations? 
 
4.4. 
The State invokes prescription. plaintiff] argues that prescription cannot be at issue, since 
until recently her claim was not claimable in the sense of the Statute of Limitations of 31 
October 1924. Whether this is the case - the State disputes this - can remain undisputed, 
because the State's reliance on prescription in the given circumstances is contrary to good 
faith. To this end, the Court considers as follows. 
 
4.5. 
The State rightly points out that the reason for prescription lies in legal certainty and that 
prescription also serves to protect the debtor against 'old' claims, which, after the prescription 
period has expired, he no longer has to take into account. Partly because of the difficulties 
that can arise when facts have to be established and accusations have to be assessed long 
afterwards, the starting point is that prescription periods must be strictly adhered to. Under 
current law, an exception may be made if, in the given circumstances, reliance on prescription 
is unacceptable according to the standards of reasonableness and fairness. Under old law, too 
- as was also ruled in the Rawagedeh case - it was possible to consider an appeal to 
prescription in the given circumstances to be contrary to good faith. 
 
4.6. 
Whether the State's reliance on prescription in the given circumstances is contrary to good 
faith must be assessed with due observance of all concrete circumstances of the case. 
 
4.7. 
Relevant is that [plaintiff's] claim relates to immaterial damages for alleged psychological 
distress claimed by herself. It concerns damages in respect of which it has not been stated or 
proven that [plaintiff] can claim any payment or compensation on any other grounds. 
 
4.8. 
The District Court further established that the claim of [plaintiff] , other than the cases dealt 
with by the District Court so far about misconduct of Dutch soldiers in the former Dutch East 
Indies in 1946-1949, does not relate to a summary execution. Rape is a very serious violation 
of physical integrity. Moreover, the alleged rape - which [plaintiff] refers to as 'group rape' - 
concerns the rape of [plaintiff] in her own house, by five Dutch soldiers, under threat of a 
weapon. If it is established that [plaintiff] was raped by Dutch soldiers in the manner she 
claimed, it concerns very serious misconduct by Dutch soldiers, which, according to both 
current insights and the standards applicable at the time, were under no circumstances 
permissible; rape is and was definitely considered reprehensible and punishable conduct, 
which constitutes a serious violation of the integrity of the body of the victim and a wrongful 
act by the perpetrator(s) towards the victim. 
 
4.9. 
The afore-mentioned seriousness of the facts on which the claim of [plaintiff] is based, which 
is expressed both in very serious damage to the integrity of the body of the victim inherent in 
rape and in the (aggravating) circumstances under which the alleged rape took place, is taken 
into account in the judgment of the court with regard to the appeal on prescription. 
 
4.10. 
The fact that - as the State has emphasized - the alleged rape was in violation of the 
instructions given to the Dutch soldiers does not detract from the seriousness of the facts on 
which the claim is based. However, this fact is important for the assessment whether, as 
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[plaintiff] states, the alleged unlawful act of the Dutch soldiers also constitutes an unlawful 
act of the State. For the assessment of whether the State's reliance on prescription is contrary 
to good faith, it is relevant that the alleged liability of the State relates to serious culpable acts 
of the Dutch soldiers. 
 
4.11. 
Since the alleged rape of [plaintiff] was reported at the time, but the investigations carried out 
at the time did not lead to the conclusion that it was raped by Dutch soldiers, it cannot be said 
that the State was aware from the outset of the concrete facts underlying the claim. 
 
4.12. 
However, the State did know - more broadly - about rapes by Dutch soldiers in the former 
Dutch East Indies in 1946-1949. This is evident from, among other things, the trial of Dutch 
soldiers for rape in this period, which are listed in appendix 8 of the Note on Excesses. This is 
also evident from the day orders quoted under 2.3, in particular the last two in which there are 
complaints about misconduct by Dutch soldiers. The last day order quoted under 2.3 mentions 
rape in so many words. In these day orders, rape is mentioned in the list of undesirable 
serious misconduct by Dutch soldiers, about which complaints were made in that period and 
of which it is stated in the day order that such conduct "must now be stopped". This means 
that rape is expressed in the day orders as very serious and very undesirable behaviour by 
Dutch soldiers that occurred more often in that period. 
 
4.13. 
Moreover, the State knew from the report of Rev [A] and the investigation carried out by the 
Pel Committee shortly after it happened that during the cleansing of Peniwen there had been 
serious misconduct by Dutch soldiers during that action. This was confirmed by the findings 
of [X] and [Y] . As far as the State was aware, the investigations by the Pel Committee and by 
[X] and [Y] into the events in Peniwen were imperfect in the sense that the investigators had 
not succeeded in getting important witnesses - Rev. [A] and [the plaintiff] herself. The Court 
recognizes that, as the State argued, the imperfect investigation of both committees was not a 
matter of unwillingness on the part of the State, since the Pel Committee did call [plaintiff] 
and Rev. [A] to testify and investigation on the spot was in fact impossible because Peniwen 
was in republican territory at the time and the attempts of [X] and [Y] to get Rev. [A] to speak 
were frustrated by his statement that he did not feel free to speak with them. This does not 
alter the fact that the State could not simply rely on the findings of both investigations 
providing a complete and fully substantiated picture of the Dutch military action on 19 
February 1949 in Peniwen, in particular with regard to the rapes reported by Rev. [A]. The 
State could and should have taken into account that there would still be evidence of the 
reported rapes and that it could be held liable for them. 
 
4.14. 
The District Court also considers it important that the reports of experts in the case at issue - 
in brief - show that the Indonesian widows who had involved the State in the Rawagedeh case 
in court, in view of their legal, social, cultural, political and economic position, had for a long 
time had no effective access to justice. These reports have been drawn up for the purpose of 
the Rawagedeh case, but in view of their content they also relate to [plaintiff] who is in a 
similar position as the widows of the men who were legally executed in Rawagedeh in 1949; 
it has neither been stated nor appeared that the circumstances in Indonesia outlined in the 
expert reports and those concerning the widows were different for [plaintiff]. 
 
4.15. 
The lack of access to justice indicated in the expert reports is all the more compelling when it 
is taken into account that the accusation formulated by [plaintiff] against the State implies that 
the alleged rape was part of the Dutch military government action in the Dutch East Indies in 
1949. Military action is government action (acta iure imperii) for which the State enjoys 
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immunity from jurisdiction outside the Netherlands and can only be involved in court in the 
Netherlands. In no way does it appear that [plaintiff] actually had access to the Dutch courts 
within the short limitation period of the 1924 Statute of Limitations or the thirty-year 
limitation period laid down in article 2004 BW (old). 
 
4.16. 
The State's argument that [plaintiff] already had access to the Dutch legal system at the time, 
both via the Pel Committee and via (the contacts of) Rev. [A], does not detract from the 
content of the expert reports. After all, it was (the contacts of) Rev. [A]'s apparent intention to 
draw public and political attention to the misconduct. The Pel Committee was set up to 
investigate the misconduct reported by Rev. [A] with a view to prosecuting and bringing to 
trial the soldiers responsible for it. The task of this committee was not aimed at any (civil) 
compensation for victims. This report had nothing to do with (the determination of) any civil-
law liability of the State for the reported misconduct of the Dutch soldiers. The fact that 
[plaintiff] , as the State rightly points out, knew that the Dutch authorities were investigating 
the events of 19 February 1949 does not mean that she also had access to the law at that time. 
 
4.17. 
Contrary to what the State argues, the factual access to the right of [plaintiff] is important in 
assessing whether the State's reliance on prescription in the given circumstances is contrary to 
good faith, since this has in fact prevented [plaintiff] from taking the State to the Dutch courts 
within the prescription period(s). 
 
4.18. 
In this respect the State has invoked case law which implies that a lack of legal knowledge or 
legal assistance or unfamiliarity with the legal merits of a claim cannot prevent a limitation 
period from running. However, this case law - also in view of the content of the expert reports 
on access to justice referred to below - is not automatically applicable to the situation of 
[plaintiff]. She is very old and lives in a village in [residence 2] . Her situation cannot be 
assimilated to that of the average Dutch citizen to whom the case law cited by the State 
relates. 
 
4.19. 
However, [plaintiff] could be expected to do so within a reasonable period of time, after she 
had become aware of the possibility to hold the State liable for the rape by Dutch soldiers. 
The State disputes that [plaintiff] did this. 
 
4.20. 
The Court does not share this view of the State. Plaintiff] has argued undisputedly that it was 
only when she came into contact with the Komite Utang Kehormatan Belanda Foundation 
(K.U.K.B.) that she became aware of the possibility to hold the State liable. The documents 
show that this was in 2014. For it, this is the starting point of the reasonable period of time 
within which the State can be held liable and brought to trial. Contrary to what the State 
argues, it is not appropriate to take the date of the judgment of this court in the Rawagedeh 
case as the starting point. The District Court takes into account that [plaintiff] - as she has 
argued - could only become aware of her possibilities through personal contact and the 
provision of information, since she is of advanced age, does not have access to radio and/or 
television, let alone computers and therefore online information, and lives in a remote village 
where the news does not penetrate. The liability of 22 December 2014 and the issuing of the 
subpoena of 23 January 2015 have therefore taken place within a reasonable period of time. 
 
4.21. 
As in the Rawagedeh case, the court takes into account that this claim stems from an 
extraordinary period in Dutch history, in which Dutch soldiers committed serious misconduct 
during operational actions in the Dutch East Indies. This period cannot yet be regarded as 
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settled. This is confirmed by the choice of the Dutch government to provide a concession to 
Indonesian widows who meet the requirements set out in the Announcement and the recent 
extension of the period for submitting claims under the Announcement. 
 
4.22. 
The State further stressed that these are now 65 years old facts with all the associated 
problems of proof. These problems of proof apply to both parties, including [plaintiff], and in 
view of the following opinion on the evidence of the rape of [plaintiff] in this case do not 
arise. 
 
4.23. 
The State also argues that in its opinion the exception to the statute of limitations previously 
assumed in the other cases about misconduct of Dutch soldiers in the Dutch East Indies 
should not be stretched any further to claims relating to other (alleged) facts than summary 
mass executions. According to the State this would be in conflict with the absolute nature of 
the limitation period and the need to strictly enforce it, also in view of legal certainty. 
 
4.24. 
It appears from the above that the nature of limitation periods and the interest served by strict 
enforcement thereof have been taken into account in the opinion of the District Court. 
Contrary to what the State suggests, this judgment does not say that in fact all the conduct of 
Dutch soldiers in the Dutch East Indies in 1946-1949 can be brought up again in court, even 
though the applicable limitation periods have already expired decades ago. This judgment 
only applies to the claim of [plaintiff] . In every (possibly following) case concerning alleged 
misconduct of Dutch soldiers in the Dutch East Indies in 1946-1949, in which the State 
invokes prescription, the question whether that invoking of prescription by the State in the 
given circumstances is contrary to good faith, must be judged taking into account all relevant 
circumstances of that specific case, as they are at that time at issue in that case. 
 
sufficient evidence ? 
 
4.25. 
It is presumed that the obligation to establish and prove the facts on which the claim is based 
rests on [plaintiff] , who invokes the legal effect thereof. 
 
4.26. 
The evidence provided by [plaintiff] consists in the first place of a number of written 
statements by herself, in which she relates to the events on 19 February 1949, when she was 
eighteen years old. According to these statements she was at home that day, together with her 
nine-year-old niece, [C] . Around 16:00 in the afternoon Dutch soldiers arrived. [plaintiff] and 
her niece heard gunshots and crawled under the bed. The Dutch soldiers entered the house 
and shouted "get out, get out". Then [the plaintiff] came out of her hiding place. She saw five 
Dutch soldiers who, while pointing a gun at her chest, asked her where the men were. 
[plaintiff] answered that they had all gone to the rice fields. Then a soldier dragged her to 
another room. [C] wasn't allowed to go. [plaintiff] was there by force undressed by the 
soldier. In her first statement of 26 November 2014 it says: 
 
"I was laughed at by soldiers touching my body. I was frightened because the gun was 
pointed at me. My thoughts were only that I was dying." 
 
Her additional statement of 16 January 2015: 
 
"In the room I was undressed by that military laughing(d) until I am completely naked, that 
military fingered my vagina, I begged "sampun ndoro - sampun ndoro" (don't do it sir) but 
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because I was held at gunpoint I was afraid I couldn't do anything. At gunpoint I was forced 
to serve a community as husband and wife of the 5 Dutch soldiers in turn one by one". 
 
When the Dutch soldiers had left, [the plaintiff] hid under the bed again, together with her 
niece. 
 
4.27. 
These written statements of [plaintiff] are confirmed by the written statements of her niece, 
[C] . They state that together with [plaintiff] she hid under the bed, under which they came 
when the Dutch soldiers came and shouted "get out, get out". She saw that [plaintiff] was 
dragged into a room by "the Dutch army". [C] was threatened with a rifle and was not 
allowed to come along. She remembers that the soldiers took turns going into the room. After 
the soldiers had disappeared, she went to the room where [plaintiff] was. There they hid 
together under the bed. 
 
4.28. 
Contrary to what the State argues, the written statements of [C] are sufficiently concrete about 
the relevant facts, in so far as [C] was able to observe them. 
 
4.29. 
4.29. At the time, [the plaintiff] told her story to Rev. [A] who, shortly afterwards, on 25 
February 1949, recorded it in his report. On behalf of [plaintiff] it has been explained that the 
abortion mentioned in Rev [A]'s report is a miscarriage that [plaintiff] had shortly before the 
incident and that is separate from the rape on 19 February 1949. This provides an adequate 
explanation for this element in Rev [A]'s report, which raises questions. Moreover, now that 
the State has indicated that it undoubtedly assumes that this explanation is correct, the Court 
considers the explanation given on behalf of [plaintiff] to be definite. 
 
4.30. 
In the written statements of [plaintiff] it is stated that she has been asked to tell her story to 
the Dutch police. This is in line with the fact that she was summoned as a witness by the Pel 
Committee. On behalf of [plaintiff] it has been irrefutably put forward that she did not 
respond to this call because she was afraid. 
 
4.31. 
If [plaintiff] would have dared to respond to the call to testify, it is questionable whether she 
would have succeeded. Peniwen was in republican territory at the time and witnesses were 
stopped in order to prevent them from making a statement to the Pel Committee. The report 
of [X] and [Y] shows, for example, that Rev. [A] could not be heard by the Pel Committee 
"because he had been removed by the T.N.I.". Witnesses heard by the Pel Committee have 
stated that Rev. [A] was arrested "by the tentara" on 13 April 1949, when he was on his way 
to the Pel Committee together with other witnesses, and sent back. On April 15, 1949, Rev. 
[A] was called out from a meeting of the church council and taken away "by members of the 
tentara dressed in black". When the (Dutch) police and military came to get Rev. [A] on 18 
April 1949, they were told that Rev. [A] and other witnesses had been taken away by "the 
tentara". 
 
4.32. 
In view of the above, the District Court sees no reason to attach any consequence to the 
failure to comply with the Pel Committee's call to testify. 
 
4.33. 
The report of the Pel Committee shows that on 19 February 1949 two platoons of Dutch 
soldiers were charged with searching Peniwen. The soldiers heard about this stated that they 
first searched Peniwen from west to east and then, after a peregrination from north to south. 
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The platoons were divided into several sections, some of which were dissolved into smaller 
groups of a few soldiers. Both the civilian witnesses heard by the Pel Committee and the 
military witnesses stated that gunshots were fired during this action. 
 
4.34. 
The statements of [plaintiff] and her niece, are in line with the above mentioned statements 
about the systematic search of Peniwen by Dutch soldiers at the end of the afternoon of 19 
February 1949. The visit of a group of Dutch soldiers, who summoned [plaintiff] and her 
niece to come out of their hiding place and asked where the men were, fits in with this. Just 
like the statements of the other witnesses, the statements of [plaintiff] and her niece about 
gunshots they heard in the afternoon of 19 February 1949. 
 
4.35. 
Although the Pel Committee dismissed the statements by the military about the misconduct 
during the cleansing operation in Peniwen as implausible (see also below), there is no reason 
to doubt the statements by the military that at the end of the afternoon they searched Peniwen 
with two platoons divided into smaller units and that shots were fired. The Pel Committee's 
dismissal of the military's statements as unbelievable relates unmistakably to the negative 
statements about the misconduct of the Dutch soldiers mentioned in Rev [A]'s report. 
 
4.36. 
In contrast to the written statements by [plaintiff] and her niece, there are the negative 
statements by the Dutch soldiers about the misconduct reported by Rev. [A], which were, 
however, already dismissed as implausible by the Pel Committee at the time: 
 
"Out of all these contradictory statements the Committee believes it must express its 
conviction that it has been given the impression that the reading of the civil witnesses is to be 
regarded as the most reliable (...)'. 
 
[X] and [Y] write about this: 
 
"Although on some minor points no certainty could be obtained, the undersigned share the 
opinion of the committee that the reading given to the incident by the military should be 
rejected". 
 
4.37. 
The written statements of [plaintiff] and her cousin are also contrasted with the conclusion of 
the Pel Committee, endorsed by [X] and [Y], that (from the statements of all the witnesses) no 
facts are known from which it is possible that rape may have taken place. As has already been 
considered above, the most important witnesses have not been heard about this, either by the 
Pel Committee or by [X] and [Y] . This considerably puts into perspective the Pel 
Committee's conclusion about the rape of [plaintiff] and two other women reported by Rev. 
[A], to which the District Court is in no way bound. 
 
4.38. 
Moreover, the Pel Committee's conclusion is not well in line with the fact that three of the 
witnesses heard by this Committee stated that women had been raped during the Purification 
Act in Peniwen: one witness stated that she later heard something about the rape of women in 
Peniwen, but that she did not know these women, and another witness stated that she heard 
that women had been raped in Peniwen, but that she did not know the names of these women. 
A third witness stated that she had heard from a woman that she was ordered by soldiers to 
undress when she wanted to bathe in the river, but that she does not know where and when it 
happened and whether this woman was raped. These statements are second-hand and do not 
always mention concrete names of women, but do constitute indications that Dutch soldiers 
were guilty of rape during the cleansing of Peniwen on 19 February 1949. 
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4.39. 
As evidence of a more general nature, the list of convictions of Dutch soldiers attached as 
appendix 8 to the Note on Excesses lists a number of rapes that took place during cleansing 
operations in 1946-1949. 
 
4.40. 
Further evidence can be found in the day orders of General Spoor cited under 2.3, in 
particular the last two, from which it can be deduced that rapes by Dutch soldiers had 
occurred in the preceding period, in which the rape of [plaintiff] also took place. As 
considered above, rape was expressed in the day orders as very serious and highly undesirable 
conduct by Dutch soldiers that occurred more frequently in that period. 
 
4.41. 
The above leads the District Court to the conclusion that it can be assumed as certain that 
[plaintiff] was raped by Dutch soldiers at the end of the afternoon of 19 February 1949 in the 
manner she described. In addition, the District Court weighs heavily that the rape of [plaintiff] 
was recorded almost immediately by Rev. [A] and that the written statements of [plaintiff] 
and her niece find sufficient confirmation and support in evidence dating from the first 
months of 1949. 
 
unlawful conduct of soldiers towards [plaintiff] 
 
4.42. 
It is not in dispute that the Dutch soldiers seriously violated the physical integrity of 
[plaintiff] with the rape of [plaintiff] on 19 February 1949 and therefore acted unlawfully - 
because in violation of Section 1407 of the Dutch Civil Code (old) - towards [plaintiff]. 
 
liability of state towards [plaintiff] 
 
4.43. 
4.43. [plaintiff] argues that on the basis of article 1401 BW (old) - which reads: "Every 
wrongful act, as a result of which harm is done to another person, causes harm to those by 
whose fault that harm was caused in the squeeze to compensate them" - the State is liable for 
its rape by Dutch soldiers because the wrongful conduct of those soldiers must be imputed to 
the State, since the unlawful conduct of those soldiers must be attributed to the State: 
 
the rape took place by Dutch soldiers during an official military operation and is inextricably 
linked to the killing without military necessity of five persons during this cleansing operation, 
for which the State has acknowledged liability; 
 
rape was used as an instrument in the repression of the inhabitants of Peniwen and the end of 
the resistance against the Netherlands, as part of the counter terror conducted in the area by 
the Dutch army; 
 
the State, in view of its assignment to the Pel Committee, considered itself responsible for the 
actions of the Dutch military in Peniwen; 
 
rape according to the international standards of war law in force at the time, as laid down in 
the Hague Convention of 1907 and its protocols and shortly afterwards laid down in the 
Geneva Conventions, was not a lawful act of war and was also punishable under the military 
criminal law in force at the time. 
 
Finally, [plaintiff] points to v) the trial of rape by the UN tribunals, including the International 
Criminal Tribunal for the former Yugoslavia. In this tribunal conduct of subordinates is 
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attributed to superiors according to the principle of command responsibility, a form of 
indirect perpetrator accepted in international criminal law. 
 
4.44. 
The State contests that the rape of [plaintiff] was part of or inseparable from the cleansing 
action in Peniwen and points out that rape was emphatically not permitted and that soldiers 
guilty of it were prosecuted and punished. 
 
4.45. 
According to current (old) insights developed on the basis of the Civil Code, the conduct of 
natural persons can constitute a wrongful act by a public or private legal person, provided that 
this conduct is considered to be the conduct of that public body itself. Before this doctrine 
was accepted in the judgment of the Supreme Court (HR) of 6 April 1979, NJ 1980, 34 the 
so-called organ theory was the prevailing doctrine for attributing the conduct of natural 
persons to legal persons, including government bodies. It considered the conduct of a natural 
person or a unit of natural persons to be the conduct of the legal person in so far as that 
natural person or unit of natural persons constitutes an organ of the legal person concerned 
and acts within the formal circle of its authority and in the performance of the task assigned to 
it. See for example HR 10 June 1955, NJ 1955, 552. 
 
4.46. 
4.46. The organ theory to be applied here was that "an official who acts in contravention of 
his instructions (...) in this way does not act as an organ of - or representing - the State". (HR 
22 June 1917, NJ 1917, 778, see also HR 26 March 1920, NJ 1920, 476). 
 
4.47. 
It has not been disputed that the Dutch soldiers acted contrary to their instructions with the 
rape of [plaintiff]. According to the standards applicable at the time, this act could not be 
regarded as acting as an organ of the State. This already stands in the way of liability of the 
State on the basis of Section 1401 of the Civil Code (old). 
 
4.48. 
No point of departure has been made or appeared on the basis of which it can be concluded 
that the arguments presented by [plaintiff] under 4.43 could, according to the organ theory 
applicable at the time, lead to the imputation of the acts of the Dutch soldiers as a wrongful 
act of the State within the meaning of Section 1401 of the Civil Code (old). Acting in 
contravention of instructions given was at the time an obstacle that could not be circumvented 
to acting as an organ of the State and therefore to the liability of the State for such acts on the 
grounds of Section 1401 of the Civil Code (old). Nor is there any ground whatsoever to 
suppose that the method of attributing the actions of subordinates to superiors in accordance 
with the principle of command responsibility in accordance with the insights applicable at the 
time, developed in international criminal law during the trial of war criminals by the tribunals 
of Nuremberg and Tokyo, could have led to the attribution of the actions of military personnel 
to the State on the basis of Section 1401 of the Civil Code (old). 
 
4.49. 
In view of the above, the claimed declaratory judgment, which focuses on the alleged liability 
of the State on the grounds of Article 1401 of the Civil Code (old), must be rejected. 
 
4.50. 
According to the doctrine prevailing at the time, the following applied in the case of acting 
contrary to instructions, in which there was no question of acting as an organ of the State: 
 
"that this (failure to act as an organ of the State, addition of a court) does not, however, 
prevent that official from remaining subordinate to whom the State is liable under Article 
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1403 of the Civil Code in so far as the damage was caused in the work for which the official 
was used, whereas in the present case it is established in fact that the official ... did indeed 
cause the damage in the work commissioned by the State'. (HR 22 June 1917, NJ 1917, 778). 
 
4.51. 
Article 1403 paragraph 1 of the Dutch Civil Code (old) - insofar as relevant here: 
 
"A person is responsible not only for damage caused by his own act, but also for that caused 
by the act of persons for whom he is liable (...)". 
 
The third paragraph of this article states - in so far as relevant here: 
 
"The masters (...) shall be responsible for damage caused by their (...) subordinates in the 
activities for which they have used them". 
 
The fifth paragraph of Section 1403 of the Dutch Civil Code (old) contains the following 
limitation of liability under this article: 
 
"The liability referred to above shall cease if (...) the parties prove that they were unable to 
prevent the act for which they are liable. 
 
4.52. 
The fact that [plaintiff] did not base her claim on Section 1403 (3) of the DCC (old), but only 
on Section 1401 of the DCC (old), does not preclude the application of Section 1403 (3) of 
the DCC (old) by the District Court in these proceedings. See (again) HR 22 June 1917, NJ 
1917, 778, no. 2: 
 
"that it is otherwise indifferent whether, as is claimed in the plea, the original claimants have 
invoked article 1403 in so many words, and it is sufficient for the application of the law by 
the court if the necessary facts have been established. 
 
4.53. 
The District Court will therefore - making use of its power to supplement the legal grounds - 
examine whether the State is (old) liable for the rape of [plaintiff] by Dutch soldiers on the 
basis of Section 1403 (3) of the Civil Code. It concludes that this is the case and considers 
this to be the case as follows. 
 
4.54. 
According to the doctrine applicable at the time, Section 1403 (3) BW (old) was applicable in 
the public-law relationship between the State and military personnel and by virtue of this 
section the State could be liable for unlawful acts of its military personnel which were 
performed in the activities. For this purpose it was not necessary that the unlawful act fell 
within the scope of the assigned task. It was sufficient that the act took place during 
transactions which were characteristic of the performance of the service and that these 
transactions gave the opportunity for the unlawful act. See HR 21 May 1937, HR 1937, 638, 
in which it was ruled that the State was (old) liable on the basis of Section 1403 paragraph 3 
of the Civil Code for mischievous actions of a soldier during a field service exercise, 
consisting of the deduction of a rifle on which another soldier was leaning: 
 
"that, contrary to what the Court seems to think, the liability of the master pursuant to the 
aforementioned rule (Article 1403 paragraph 3 BW (old), addition court) also extends to 
intentionally committed crimes and acts of mischief by the subordinate, even if as a rule these 
fall outside the task assigned by the master to the subordinate, provided that these offences 
take place in the activities for which the master uses the subordinate; 
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that at this [D] and [E], when carrying out a commanded field service exercise, both of them 
with rifles loaded with discharge cartridges, were at a very short distance from each other in 
the field; 
 
that [E] was thus in the vicinity of [D] in circumstances, created for both of them by the 
relation in which they stood to the State, and for operations characteristic of the performance 
of military service. 
 
See also HR June 22, 1917, NJ 1917, 778, HR March 26, 1920, NJ 1920, 476 and then HR 
November 4, 1938, NJ 1939, 536, in which is considered that the "activities, to which the 
subordinate uses the Master" also include: 
 
"activities which fall outside the task of the subordinates, but which are related to that task in 
such a way, that they are to be considered as having been performed, within the meaning of 
the aforementioned provision of the law (Article 1403 BW (old), addition court), in the 
activities for which the subordinates are used by those who have appointed them". 
 
4.55. 
The Dutch soldiers who raped [the plaintiff] had entered her house in order to carry out the 
task assigned to them to purify Peniwen. Like the other members of the two platoons 
deployed in Peniwen, they were searching Peniwen in order to carry out the task assigned to 
them. Thus the rape of [the plaintiff] took place during the service of the soldiers. Moreover, 
this service gave them the opportunity for the rape: as part of the search of Peniwen, they 
were able, in their capacity as soldiers, in uniform and equipped with weapons, to enter [the 
plaintiff's] house, interrogate her and then order her to go to another room and rape her under 
the threat of a weapon. 
 
4.56. 
In view of the above, there was such a connection between the rape of [plaintiff] and the 
performance of the task by the Dutch soldiers that, pursuant to Section 1403 (3) of the Civil 
Code, the State is (old) liable for the damage caused to [plaintiff] as a result. 
 
4.57. 
It has already been considered in this respect that the fact that the soldiers acted in violation 
of their instructions and committed offences in the rape of [plaintiff] does not preclude the 
liability of the State on this basis. The mere fact that the instructions contained in the day 
orders of the commander-in-chief apparently had no effect on the Dutch soldiers and did not 
deter them from raping [plaintiff], is insufficient to be able to assume that the State is not 
responsible for these misconducts by the Dutch soldiers on the grounds of Section 1403 (5) of 
the Civil Code. For that matter, no facts or circumstances have been established or have come 
to light that could lead to this conclusion. 
 
damage 
 
4.58. 
[plaintiff] claims that the amount of damages be set at €50,000. The damage alleged by her 
concerns immaterial damage, consisting of psychological suffering. 
 
4.59. 
According to the doctrine prevailing at the time, a wrongful act within the meaning of Article 
1407 of the Civil Code (old) could lead to a claim for compensation of immaterial damage. 
See HR 21 May 1943, NJ 1943, 455 and the case law on this subject developed subsequently. 
Section 1403 (3) of the Dutch Civil Code (oud) did not restrict or exclude this type of 
damage. As a result, the State can be bound in interlocutory terms to pay immaterial damages 
to [plaintiff]. 
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4.60. 
plaintiff] claims that the rape seriously affected her in person and traumatized her for life; she 
claims that the violation of her physical integrity also resulted in extensive psychological 
damage. After the State had pointed out that [plaintiff] did not specify the psychological 
damage she claimed and did not substantiate it with documentary evidence, [plaintiff] has 
argued that substantiation with a psychiatric report because of the seriousness of the fact and 
the fact that there was no psychological help available, is not necessary - and as the court 
understands - is also not possible. 
 
4.61. 
plaintiff] stated about the consequences of the rape (in her supplementary statement of 16 
January 2015): 
 
"If (I) hear the word "londo" (Dutchman), I'm really scared so far, very angry and perhaps to 
my death." 
 
This statement also states: 
 
"I ask, I claim compensation for Holland one thousand million, because my heart has been 
hurt." 
 
Furthermore, nothing is known about [plaintiff] and the consequences she suffered as a result 
of the rape. 
 
4.62. 
Although the statements made by [plaintiff] about the consequences of the rape quoted above 
may equally indicate a feeling of unease or dissatisfaction or displeasure that is generally 
considered insufficient to claim compensation for immaterial damage (see HR 13 January 
1995, NJ 1997, 366 and HR 21 February 1997, NJ 1999, 145), the court nevertheless assumes 
that [plaintiff] suffered psychological damage as a result of the rape. In doing so, the court 
takes into account the way in which she was raped in her own house by five soldiers under 
threat of a gun, as described by [plaintiff] and accepted by the court as certain. The court 
deems it beyond reasonable doubt that [plaintiff] suffered psychologically as a result of what 
happened. From her written statement quoted above, it appears that during her rape [plaintiff] 
thought she was dying. This statement therefore testifies to psychological suffering during the 
rape. Given the way in which she was raped, it is reasonable that [plaintiff] suffered 
psychologically as a result of the rape afterwards as well. The court takes into account that 
rape is a very serious violation of physical integrity and that it is a fact of common knowledge 
that rape, especially when carried out by armed perpetrators during an armed conflict, can 
lead to psychological damage. 
 
4.63. 
The court now comes to the budget of the amount of immaterial damages that [plaintiff] can 
claim. 
 
4.64. 
plaintiff] explained that she based the amount claimed on the categories included in the 
opinion of the Lindbergh Committee, 'Compensation after sexual abuse of minors: Advice to 
the Bishops' Conference and the Conference of Dutch Religious' of June 20, 2011. She states 
that she is in between category 4 (€ 25,000 for one-off to multiple rapes) and 5 (€ 100,000 for 
exceptional cases of sexual abuse) mentioned in this advice. 
 
4.65. 
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The District Court does not see any reason to tie in with the amounts mentioned in this 
advisory report. The opinion of the Lindbergh Committee relates to an extrajudicial 
compensation in accordance with fairness, not an estimate of immaterial damage in court. 
Moreover, it concerns sexual abuse of minors, while [the plaintiff] was eighteen years old and 
married when she was raped. Furthermore, the opinion mentions that the compensation 
referred to therein has a mixed character of compensation for pain and suffering and, in 
category 4, reimbursement of expenses in connection with sexual abuse, such as therapy costs 
and travel expenses. The compensation within category 5 gives the mixed character of 
compensation for pain and suffering, compensation for actual expenses and compensation for 
possible loss of working capacity as a result of the sexual abuse. Within this category, 
evidence of damage may be required. The amount of the amounts is mentioned in the advice: 
 
"The amounts in the categories are - partly - based on the amounts of compensation awarded 
by the Dutch courts in cases of sexual abuse investigated by the Commission. In the past ten 
years they have been between € 500 and - in a very exceptional case - € 36,000. In addition, 
in each category account has been taken of the presence of some financial loss". 
 
4.66. 
Claimant] also ties in with the Announcement by stating that her loss is substantially different 
from that of the Widows, who can receive a compensation of € 20,000 on the basis of the 
Announcement, since, unlike the Widows, [Claimant] is affected in her own physical 
integrity. 
 
4.67. 
Nor is there any reason to tie in with the Announcement, since it provides for an extra-judicial 
compensation, which the State has always stressed does not include immaterial damage. 
Apart from that, the State's liability towards widows is based on another basis (Article 1406 
of the Civil Code (old)) which does not provide for the possibility of immaterial damages. 
 
4.68. 
plaintiff] further argues that the amount claimed by her is in line with the amounts paid out by 
the Victims' Compensation Fund for Violent Crimes of Violence in the event of rape, arguing 
to this end that in the category 5 used by the Compensation Fund (€ 20,000 for a sexual 
intrusion crime under aggravating circumstances (for example, during a very long period of 
time systematically)). She adds that the payment of the compensation fund is not intended as 
compensation for the entire damage, but as a starting point. 
 
4.69. 
The distribution of the Violent Crimes Fund is also a distribution in accordance with fairness, 
which relates to all damage, including immaterial damage. Nor can this payment serve as a 
starting point for determining the amount of immaterial damages to be awarded to [the 
plaintiff]. 
 
4.70. 
As is customary in the personal injury practice, the Court will estimate the immaterial 
damages of [plaintiff] according to current standards. This means that, in addition to the 
amount to be mentioned below, there is no claim for compensation of statutory interest. The 
District Court will make a connection with the amounts of immaterial damages that currently 
tend to be compensated in case of psychological injury as a result of rape. These amounts fall 
within the range indicated above by the Lindbergh Committee. Almost without exception, 
compensation in excess of € 10,000 relates to cases of years of sexual abuse, in many cases of 
(very) young victims who have been specifically identified as suffering (very) serious 
psychological injury. The amounts below € 10,000 also relate in many cases to years of 
sexual abuse, with serious psychological injury always being concretely indicated. 
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4.71. 
In determining the amount of immaterial compensation for [the plaintiff], the court takes into 
account the way in which she was raped in her own house by five soldiers under threat of a 
firearm, as described by [the plaintiff] and accepted by the court as certain. Furthermore, the 
court takes into account what is known about her person and what she has considered about 
the psychological suffering of [plaintiff]. 
 
4.72. 
The foregoing leads to the determination of the amount of immaterial damages that [plaintiff] 
can claim from the State at €7,500. 
 
costs of legal assistance 
 
4.73. 
Irrespective of whether the situation mentioned by [Claimant] of withdrawal of the addition 
by the Legal Aid Board will arise, there is no ground for granting this claim. Reimbursement 
of attorneys' fees is normally limited to the eligible reasonable out-of-court costs and the fixed 
lawyer's salary. An exception to this main rule can only be made (in summary) in cases of 
intellectual property rights or in cases of abuse of (procedural) law. Neither exception occurs 
here. 
 
Litigation costs 
 
4.74. 
The District Court will order the State as the unsuccessful party to pay [plaintiff]'s legal costs 
in the manner set out below, as [plaintiff] is litigating on the basis of an addition. 
 
5 Decision 
The court: 
 
5.1. 
sets the amount of immaterial damages [plaintiff] can claim from the State at €7,500; 
 
5.2 
orders the State to pay for [plaintiff's] legal costs, first, to the clerk of this court after receipt 
of an invoice of € 77.84 including VAT for bailiff's costs, and second, to [plaintiff] € 78 for 
court fees paid and € 2,235 for fixed lawyer's salary (2.5 points x rate of € 894); 
 
5.3 
declares this judgment to be provisionally enforceable; 
 
5.4 
5.4 rejects the more or otherwise claimed. 
 
This judgment was rendered by L. Alwin, M.J. Alt-van Endt and D.R. Glass and pronounced 
publicly on 27 January 2016. 


